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In this post-divorce case, WIIliam Dani el Eberhart
(Father) filed a petition seeking custody of his son, Daniel D
Eberhart, age 7. He seeks to nodify the parties’ judgnent of
di vorce, which granted his former wife, Debra Ann Eberhart
(Mot her), sole custody of their child. Followi ng a bench trial,
the court denied Father’s request and dism ssed his petition.
Fat her appeal ed, raising issues that present the follow ng

guesti ons:

1. Does the evidence preponderate agai nst
the trial court’s refusal to change custody
of the subject child from Mdther to Father?

2. Conparatively speaking, is Father a nore
appropriate custodi an than Mt her?

3. Does T.C. A § 36-6-106* apply to a

'T.C.A § 36-6-106 provi des as follows:

In a suit for annul ment, divorce, separate

mai nt enance, or in any other proceeding requiring the
court to make a custody determ nation regarding a

m nor child, such determ nation shall be made upon the
basis of the best interest of the child. The court
shal|l consider all relevant factors including the

foll owing where applicable:

(1) The love, affection and enotional ties
exi sting between the parents and chil d;

(2) The disposition of the parents to provide
the child with food, clothing, medical care, education
and ot her necessary care and the degree to which a
parent has been the primary caregiver

(3) The importance of continuity in the child's
life and the length of time the child has lived in a
stabl e, satisfactory environnment;

(4) The stability of the famly unit of the
parents;

(5) The mental and physical health of the
parents;

(6) The home, school and community record of the

child;

(7) The reasonable preference of the child if
twel ve (12) years of age or older. The court may hear
the preference of a younger child upon request. The

preferences of older children should normally be given
greater weight than those of younger children



nodi fi cati on of custody case?
4. Didthe trial court inproperly sustain
the appellee’s objections to certain of the

appel l ant’ s questions on the ground that the
guestions were | eading in nature?

W affirm

The parties were divorced on January 26, 1995. 1In the
judgnment of divorce, the trial court approved and i ncorporated,
by reference, the parties’ marital dissolution agreenent,
executed by themin July, 1994. The parties’ agreenent “awarded
[ Mot her] the custody of the parties’ mnor child, Daniel Dewayne?

Eberhart.”

On March 19, 1996, a few days short of 14 nonths
following the entry of the judgnent of divorce, Father filed his
petition seeking to change custody. It was and is his contention
that a change of custody is warranted because (1) the child is
left in the care of his maternal grandfather and others for
substantial periods of time; (2) Mdther is not involved in the
“daily care needs of son”; (3) Mdther does not provide adequate,
stabl e housing for the child; and (4) Mther is financially

irresponsible. Father also relies upon the fact that he spends a

(8) Evidence of physical or emotional abuse to
the child, to the other parent or to any other person
and

(9) The character and behavi or of any other
person who resides in or frequents the home of a
parent and such person’s interactions with the child.
At ot her pl aces in the record, the child's m ddle name is spelled
“ vaal n. ”



substantial anmpbunt of tinme with his son and is in a position to

afford hima good, stable environnment.

The trial court, in denying Father’s request for change
of custody, found that he had failed to carry his burden of
provi ng a substantial and material change of circunstances
warranting a change of custody, noting that the child is “an All-

American kid, fine exanple, so sonebody’ s done sonething right.”

Qur review is de novo; however, the record cones to us
acconpani ed by a presunption of correctness, which we nmust honor
unl ess the evidence preponderates against the trial court’s
findings. Rule 13(d), T.R A P. Union Carbide Corporation v.
Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993). The trial court’s
conclusions of law are not afforded the same deference. Adans v.
Dean Roofing Co, Inc., 715 S.W2d 341, 343 (Tenn. App. 1986).
Furthernore, a trial court, “on an issue which hinges on wtness
credibility, will not be reversed unless, other than the ora
testinony of the witnesses, there is found in the record clear,
concrete and convincing evidence to the contrary” of the court’s
judgnment. Tennessee Valley Kaolin Corp. v. Perry, 526 S.W 2d

488, 490 (Tenn. App. 1974).

As the appellant correctly points out, a judgnent or
order awarding custody is res judicata as to the facts in
exi stence at the tine of the award. Long v. Long, 488 S. W 2d

729, 731-32 (Tenn. App. 1972); Wal ker v. V&l ker, 656 S.W2d 11, 16



(Tenn. App. 1983); Arnold v. Gouvitsa, 735 S.W2d 458, 462
(Tenn. App. 1987). “[S]Juch decree shall remain within the control
of the court and be subject to such changes or nodification as

the exigencies of the case may require.” T.C A 8 36-6-101.

It is clear that not every change in the circunstances
of the parties and/or their child is sufficient to warrant a
nodi fication of a custody decree. “[I]n a nodification
proceeding, the trial judge nust find a material change in
ci rcunstances that is conpelling enough to warrant the dramatic
renmedy of changed custody.” Misselnan v. Acuff, 826 S.W2d 920,

922 (Tenn. App. 1991). (Enphasi s added).

In Mussel man, we quoted the followi ng froma deci sion

of the M ssissippi Suprene Court:

“Furthernore, it was manifest error to hold
that the facts and circunstances of this case
supported a nodification of this child s
custody. It nust be recognized that
uprooting a child fromhis nother, school and
environnment was a jolting, traumatic
experience. It is only that behavior of a
parent which clearly posits or causes danger
to the nental or enotional well-being of a
child (whether such behavior is imoral or
not), which is sufficient basis to seriously
consi der the drastic |egal action of changing
custody. This case [does] not renotely reach
any such proportion.”

Id. at 923 (quoting fromBallard v. Ballard, 434 So.2d 1357, 1360

(Mss. 1983)).



Particularly apropos to the facts of this case is our
statenent in the case of Wall v. Wall, 907 S.W2d, 829 (Tenn. App.

1995) :

When two people join in conceiving a child,
they select that child s natural parents.
When they decide to separate and divorce,
they give up the privilege of jointly rearing
the child, and the divorce court nust decide
whi ch parent will have prinmary responsibility
for rearing the child. This decision of the
Court is not changeabl e except for “change of
ci rcunst ances” which is defined as that which
requires a change to prevent substantial harm
to the child. Custody is not changed for the
wel fare or pleasure of either parent or to
puni sh either parent, but to preserve the

wel fare of the child. Custody is not changed
because one parent is able to furnish a nore
comodi ous or pleasant environnent than the
ot her, but where continuation of the

adj udi cated custody will substantially harm
the child. Contreras v. Ward, Tenn. App.

1991, 831 S.wW2d 288.

ld. at 834.

The evi dence does not preponderate against the tria
court’s determ nation that the facts and circunstances relied
upon by Father do not constitute a sufficient change in the
ci rcunstances of the parties and their child “to warrant the
dramati c remedy of changed custody.” See Mussel man, 826 S. W 2d
at 922. There are two basic reasons for this. First, nmuch of
what Fat her contends are “changed circunstances” are actually
facts and conditions that existed at the tine of the divorce.

Mot her’s living arrangenents is a good exanple of this. She sold



the former marital residence prior to the divorce.® Wen the

di vorce was granted, Mther and the parties’ child had already
taken up residence in quarters which would [ater be harshly
criticized by Father as being too crowded. Mdtther’s child care
needs is still another exanple of information that was known to
Father at the tinme of the divorce. Mdther was then working full -
time. Father had to know that her enpl oynent woul d, by
necessity, require the involvenent of others in the care of the
child. Al of this was a part of the factual scenario that

exi sted in January, 1995, when the court dissolved the parties’
marriage. By definition, a condition that existed at the tine of
t he di vorce and was known to Father or should have been obvious
to hi m because of facts that were clearly known to himat that

ti me cannot be considered “changed circunstances.” It is obvious
that two of Father’s main conplaints--cranped quarters and the

i nvol venent of the maternal grandfather--were very nuch a part of
the factual scenario in existence when this nmarriage was

di ssol ved.

The ot her reason that Father cannot successfuly rely
upon the circunstances of which he conplains is that there is no
proof that the child has been harned or m ght be harnmed by
Mot her’s living arrangenments, or the significant involvenent of
the maternal grandfather in his care. The sane can also be said
about Father’s other conplaints--an absence of toys where the
child is residing with the Mdther, her nultiple abodes, and

Mot her’s alleged financial irresponsibility. There is nothing to

3\bt her was required to sell the marital residence by the terms of the
marital dissolution agreement. That document provides that “[Mother] agrees
to i mediately place the hone for sale.”
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show t hat any conduct on the part of Mdther “clearly posits or
causes danger to the mental or enotional well-being of [her]
child.” See Miusselman, 826 S.W2d at 923. Cdearly, there is no
showi ng of “substantial harmto the child.” See Vall, 907 S. W 2d
at 834. On the contrary, the proof shows that the child is in
good health, is an “excellent student,” gets along well wth
other children, and is otherwise a very nornmal child in al

respects.

It is clear that Father very nuch regrets agreeing to
the award of custody to Mother. It is |ikew se clear that Father
very much cares for his son and has continued an excell ent
relationship wwth him As the trial court noted, “I don’t have
any evidence that he’s not a good man.” There is nothing to
suggest that Father woul d not be a proper custodian; but as the
Mussel man case points out, in a nodification case, the trial
court “need not repeat the conparative fitness analysis that is
appropriate at the tine of the original custody decree.” Id. at

922.

W agree with the appellant that T.C A 8 36-6-106 is
applicable to a nodification of custody case just as it is to an
original award of custody; however, in a nodification case, the
statute does not cone into play unless and until there has been a
showi ng of a material and substantial change of circunstances as
described in Musselman. Until the requisite change of
ci rcunst ances has been shown, the court does not nove to “a
custody determ nation.” See T.C. A 8 36-6-106. There is nothing

in our |law to suggest that a “change of circunstances



determ nation” is the sane as a “custody determ nation” under the
statute. W certainly do not interpret T.C A 8 36-6-106 to nean
that in a nodification case, a court is free to do a conparative

analysis of the parties’ fitness as custodi ans regardl ess of

whet her there is a change of circunstances. Misselmn, Wall and

ot her cases teach otherwi se. The statute does not purport to

change this case authority.

W find that the first three issues raised by Father do

not conpel a reversal of the trial court’s order

Fat her al so conplains that the trial judge was in error
when he sustai ned several evidentiary objections by Mther on the
ground of leading. W do not find that any of the chall enged
guestions were leading in the context in which they were asked.
See Cohen, Sheppeard and Pai ne, Tennessee Law of Evidence § 611.6
(3d ed. 1995). In none of the questions at issue does the
questi oner suggest the answer to the inquiry. |In fact, one of
t he questions had not been conpl eted when the objection was
made.* Up to that point, counsel had only posed a point of
reference. Wth respect to the other two questions, the wtness
recei ved no suggestion in the question as to how he shoul d answer
the question. The court was in error in sustaining Mdther’'s
obj ections; however, this error does not provide a basis for a

reversal of the judgnment in this case. This is because the

“The question was: “In July, 1994 when you signed the marital
di ssol ution agreement --"



chal | enged questions were either rephrased and answered or the

I nformati on sought to be elicited was placed in the record in
sone other fashion. |In any event, the trial court’s rulings do
not anmount to “error[s] involving a substantial right [that] nore
probably than not affected the judgnment or would result in
prejudice to the judicial process.” See Rule 36(b), T.R A P.

Father's final issue is found to be without nerit.

The judgnent of the trial court is affirnmed. Costs on
appeal are taxed against the appellant and his surety. This
cause is remanded to the trial court for the collection of costs

assessed bel ow, pursuant to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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